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To receive copies of our further updates, sign up here or ZIE.

visit our website.

We will continue to provide updates as the government
provides further guidance on these changes but in the
meantime, we are available to help you navigate the
FIRB approval process and assist you with any domestic
investment projects you have, or may be considering.
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Changes to the assessment
threshold

The changes to the foreign investment framework

are effective as at 10:30pm (AEDT) 29 March 2020,
meaning that until further notice, the threshold amount
for FIRB approval is now $0. At the time of writing, there
has been no indication by the Treasurer as to how long
these changes will be in place.

FIRB has published brief guidance on the changes,
stating that the government will prioritise urgent
applications for investment that directly protects and
supports Australian businesses and Australian jobs,
taking into account any commercial deadlines that
relate to the proposed investments. FIRB has also
stated that the review period for applications could now
take up to six months.

The decision to change the threshold review
amount was made by the Federal government as a
means of protecting Australian interests amidst the
financial and economic uncertainty created by the
COVID-19 pandemic.

The assessment threshold
previously

The Foreign Acquisitions and Takeovers Act 1975
(FATA) grants the Australian Treasurer very broad,
discretionary powers with respect to foreign acquisitions
of Australian land and business interests. The Treasurer
has the power to review foreign investment proposals
and block or apply conditions to proposals that are
contrary to national interests. The Treasurer is assisted
and advised by FIRB when determining applications.

The FATA and Foreign Acquisitions and Takeovers
Regulations (FATR) regulate ‘significant actions’ by
foreign persons. Broadly speaking, ‘significant actions’
include actions to acquire interests in securities, assets
or Australian land, as well as actions in relation to
corporations, unit trusts and businesses that have a
connection to Australia.

An action must be a ‘notifiable action’ to trigger the
notice requirement to the Treasurer. ‘Notifiable actions’
are a subset of ‘significant actions’ under the FATA. For
an action to be deemed a ‘notifiable action’, it must
satisfy three conditions:

1. the action must be of a kind prescribed under
the FATA,

the threshold test must be met; and

3. the action must be taken by a foreign person.
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Actions prescribed under FATA

An action is a ‘notifiable action’ if it relates to the
acquisition of:

e adirect interest in an Australian entity or Australian
business that is an agribusiness;

e asubstantial interest in an Australian entity;

e aninterest in Australian land (including a
leasehold interest);

e aninterest of at least 5% in an Australian media
business; and

e alegal or equitable interest in a tenement or an
interest of at least 10% in securities in a mining,
production or exploration entity by a foreign
government investor.

Threshold test

The applicable threshold varies depending upon the
type of asset or interest that is sought to be acquired.
Threshold calculations are complex and the
threshold changes on a yearly basis, however, some
examples include:

e agricultural land being acquired by a foreign person
- $15,000,000.00;

e 20% or more of shares or units in an Australian
company or unit trust valued above the
applicable monetary thresholds (the monetary
thresholds are indexed yearly but are generally
$266,000,000.00); and

e developed commercial land — $55,000,000.00.

With the recent changes to the foreign
investment framework, the above threshold
test will no longer be applicable.

Who is a foreign person?
A foreign person includes:
e anindividual not ordinarily resident in Australia;

e g corporation in which an individual (who is not
ordinarily resident in Australia), a foreign corporation
or a foreign government holds a substantial interest;

e g corporation in which 2 or more persons, each
of whom are individuals not ordinarily resident
in Australia, a foreign corporation or a foreign
government, hold an aggregate substantial interest;

e the trustee of a trust in which an individual (not
ordinarily resident in Australia), a foreign corporation
or a foreign government holds a substantial interest;

e aforeign government; and

e in some circumstances, an associate of a
foreign person.
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Thynne + Macartney’s team will be producing further updates for our clients as the situation evolves.
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To receive copies of our further updates, sign up here or visit our website.
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About Thynne + Macartney

For 127 years Thynne + Macartney has been helping Thynne + Macartney has survived World Wars,

people and businesses in Queensland to build and Great Depressions, Spanish and other flus, recessions
grow, as well as navigate the challenges and issues and financial crises.

that sometimes come up. This too will pass and we will thrive as we always have
We are a proud Queensland focused law firm with — by prioritising our clients, offering support through
offices in Brisbane and Cairns. the challenges ahead and working together to find the

. . . best possible outcomes and solutions.
Our commitment to regional Queensland is a

substantial contribution to our firm's success. Proud of our past, excited by our future,

Thynne + Macartney - we're with you.
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